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Could the past and present activities of Monsanto constitute a
crime of ecocide, understood as causing serious damage or
destroying the environment, so as to significantly and durably
alter the global commons or ecosystem services upon which
certain human groups rely? 1

INTRODUTION

Of this we are certain: “man has become a geophysical force”
capable of modifying the vast balancing mechanisms of Earth,
but also a force effecting apocalyptic transformation of the
future.2

Honourable Tribunal members,
A few formalities before we start.

Owing to time constraints, oral submissions will extract the salient points
from this written Brief

Accordingly, we respectfully ask;
That the written Brief be taken as read into evidence.

. That full citations be dispensed with, and refer the tribunal to the complete
referencing contained in the written brief and its footnotes.

. Formally ask the tribunal to adopt the working definition of Ecocide, as
proposed by the organisation End Ecocide on the Earth, and appended to
the foot of this brief.

! This submission is prepared for the International Monsanto Tribunal in my capacity as amicus
curiae on the question of Ecocide. Special thanks to my research assistant John Marmarinos. | wish
to also recognise the assistance of the Environment Protection Clinic, Yale Law School see; Report by
McKenna Cutler-Freese and William, Liang Environment Protection Clinic Yale Law School May
2016, and the guidance of Koffie Dogbivi, International Environmental Law Jurist and co-coordinator
of Amendment Drafting, End Ecocide on the Earth.

2 Emilie Gaillard Crimes Against Future Generations; e-publica revista electronica de direito puablico
Special Issue Numero 5, 2015 p7, quoting V. Vernadsky, La biosphére, éd. F. Alcan, 1929, 231p.
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Overview

The defendant Company Monsanto is a publicly traded American
multinational agrochemical and agricultural biotechnology corporation
with headquarters in Missouri, USA.3

Monsanto is one of the first companies to genetically modify plant cells, and
conduct field trials of genetically modified crops. They have played a major
role in changing global agricultural practices, including; engineering
biotechnology products; promoting the ubiquitous use of agrochemicals in
the production of food and feed crops; the patenting and promoting of
transgenic crops that have contaminated organic farming; along with a
history of complicit involvement in the use of chemicals on ecological areas
with the specific intention of targeting human populations for military
objectives.

These activities together with Monsanto’s complete lack of corporate social
responsibility have placed the defendant in the spotlight and the forefront
of this Tribunal’s scrutiny. Monsanto is the obvious defendant, in every
respect an exemplar of the wanton environmental destruction that form the
basis and substance of the crime of Ecocide. Such an allegation is not new
to Monsanto. History has recorded Monsanto’s liability for environmental
harm through the enormous weight of lawsuits that this company alone has
generated. The countless law suits and out of court settlements that
Monsanto has defended already tell the picture.

This forum seeks primarily to search for an alternative to the unaccountable
conduct of corporations that, thus far, have proven impervious to the reach
of the law. It is hoped that through this international civil society initiative,
that support will grow for a criminal enforcement framework that is capable
of bringing multinationals to account, for their catastrophic environmental
footprint.

This is a legal action which is both a defensive and an affirmative claim to
halt environmental damage. Through an immense legal efforts it is hoped
that this Tribunal can provide an international authoritative advisory
opinion that ecocide meets the threshold to be considered as a jus cogens
crime.

Whilst this people’s court cannot make a binding decision, its findings
nevertheless support the efforts of communities across the world to seek
justice by referencing the opinion and guidance of eminent jurists, and their
prediction about the future direction of international law. Undoubtedly the
work of this Tribunal will contribute to the progressive development of
international law by clarifying the content of the human rights
responsibilities of companies and informing the debate on whether
international criminal law should recognise the crime of Ecocide.

3 In September 2016 the board of Monsanto agreed to accept the offer of Bayer to purchase Monsanto
for $66 billion US ($128/share) pending regulatory approval.
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The finding of this tribunal will signal a turning point in history. For the first
time a citizens initiative is attempting to bridge the ‘accountability gap’ of
multinational companies engaging in environmental destruction injurious
to the common interests of humankind. Such a task has evaded the league
of nation states because the exploitation of resources have always been the
entitlement of statehood. However, the subject matter and focus of this
Tribunal has a wider remit - world assets that move beyond State territorial
boundaries; collectively shared resources; global commons; fragile
ecosystems with indeterminate boundaries; and ecosystem services of the
Earth that sustain all living life forms.

We will hear the testimonies of victims that can attest to the fact that
Monsanto by its act or omissions have been the human agent in the
destruction of whole ecosystems and have presided over, and been complicit
in, the criminal conduct that has significantly and durably altered ecosystem
services relied upon for human wellbeing and survival.

We will hear of Viethamese farming districts transformed into wastelands,
as a direct result of the calculated and premeditated actions of Monsanto
that provided the means to inflict enduring ecological and human harm,
with the putative knowledge that the substances they were providing to
military efforts, in pursuit of profit, were wrong under international law.
Monsanto will be shown to be complicit in unleashing a mischief that
targeted ecologies, with an intent to cause human suffering in direct
violation of established norms of international law.

But this is not an isolated incidence in which global commons and ecologies
have been directly targeted by Monsanto. This Tribunal will also hear of the
so called Plan Colombia, a military and diplomatic aid initiative, that was
conceived by the US and Colombian governments, and facilitated by
Monsanto who provided concentration of Glyphosate for the aerial
fumigation and eradicate of coca crops. This anti-narcotic strategy caused
direct damages to legal agriculture and continues to impact adversely the
ecology and ecological services of the Colombian territories effected by
aerial spraying (incl water sources, pastures, livestock) and potentially
severe effects on the fragile tropical rainforest.

These direct environmental assaults are coupled with a more insidious and
far-reaching malfeasance — the engineering of genetically modified seeds
that not only contaminate and disturb the organic and ecological balance of
whole farming districts, but accelerate biodiversity loss and advance an
intensive form of food production with enormous associated reliance on
chemical herbicide. This industrial form of monopoly ‘invents the ailment
and then sells us the cure’. The extent of the human toll is yet uncertain. But
for the purposes of this court it is enough that Monsanto has progressed and
promoted its biotechnology regardless of the science, and has failed to take
measures of precaution in the face of real and significant environmental
harm and human health risks.
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The Tribunal will hear the testimony of victims that will give a human face
to what has been described as the ‘tragedy of the commons# or the ‘paradox
of unintended consequences’ 5 brought about by the determination of
Monsanto to bend and transform our natural world for its own profitable
exploits. The fallout is that, while Monsanto’s profits from the exploitation
of shared resources, there is a corresponding diminishing effect upon the
collective capacity of human populations to thrive, if not survive.

The criminal activity that underscores these offences are of such a gravity
that they shock the conscience of mankind The motivation for theses
offences is greed, entitlement on a grandiose scale, and a military-industrial
complex with an insatiable appetite.

By supporting war efforts Monsanto through provision of Agent Orange (a
toxic defoliant), there exists an indispensable link between the military
objectives and the murderous outcome, just as IG Farben, a German
chemical industry conglomerate (which provided the Zyklon B cyanide-
based pesticide that emerged as preferred killing tool of Nazi Germany for
use in extermination camps during the Holocaust) was prosecuted for its
complicity by the International Military Tribunal Nuremberg.6

The scourge of Monsanto’s legacy will surpass this generation. Today we are
advocating for the rights of past and succeeding generations. At all relevant
times all victims were protected under international law. This Tribunal will
present a flame of hope for those afflicted and give notice to transnational
corporation that they are recognised actors in the international law arena.

The recognition of the crime of Ecocide will herald a new era of corporate
criminal responsibility. In the same way that the body of international
criminal law rapidly evolved in two and a half decades (1918-1945—the
interwar years) to recognise the notion of individual criminal responsibility
for crimes committed by individual actors. Never again will corporations
responsible or complicit in the breaches of international law, stand behind
the traditional corporate veil thus giving them de-facto impunity even when
they violate international customs and norms.

To do nothing is to condone the notion that private interests can
subordinate the collective interests of mankind with impunity.

Whilst global environmental harm is not new, there is an emerging ‘green
criminology’” and a greater awareness of our interconnectedness, which

4 The concept and name originate in an essay written in 1833 by the Victorian economist William
Forster Lloyd, who used a hypothetical example of the effects of unregulated grazing on common land
(then colloquially called "the commons") in the British Isles Lloyd, William Forster (1833). Two
lectures on the checks to population. England: Oxford University

5 Swimme B and Tucker ME Journey of the Universe (2011) p99.

6 Zyklon B Case, Trial of Bruno Tesch and Two Others, 1-5 L Rep of Trials of War Criminals 93—102
(UN War Crimes Comm’n ed, 1949). Interestingly in 1967: Monsanto entered into a joint venture with
IG Farben the German chemical firm that was the financial core of the Hitler regime, and was the
main supplier of Zyklon-B gas to the German government during the extermination phase of the
Holocaust. 1G Farben was not dissolved until 2003

7 E.g., R. White and D. Heckenberg, Green Criminology: An Introduction to the Study of
Environmental Harm (2014).
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together with a significant body of scientific research and empirical evidence,
is founding an imperative for action. No longer will the world community
acquiesce to the near sighted corporate profiteering at our collective
expense.8 To this end, the citizens tribunal represent a social movement
which has in its sights environmental justice through a new arm of
international law; environmental crime.

An eco-global criminology will provide an international framework of
analysis as it simultaneously tackles three intertwining concepts that govern
the relationship of humans to their natural environment; ecology,
transnationality and criminality.®

PART I
SIGNIFICANCE

1.1 Significance of the finding of the IMT Tribunal
The significance of the findings of this tribunal of eminent international
jurists is immense.

The world looks to this Tribunal for a statement that Ecocide is a jus cogens
crime. The recognition and adoption of the crime Ecocide, by this court will
address the following deficiencies in existing international law;

1. Therelevantarticles in international law do not provide adequate
protection to the environment due to the stringent criteria used
to demonstrate damage;

2. Some provisions in humanitarian law that protect civilian
property offer indirect protection of the environment, but this
remains vague;

3. There is a lack of case law on protecting the environment during
both peace and wartime due to the limited number of cases
brought to international judicial bodies;

4. There is no permanent international mechanism to monitor and
address environmental damage/destruction that significantly
and durably alter the global commons or ecosystem services;

5. While international environment law has matured through the
adoption of treaties and conventions that have a bearing on the

8 Higgins, P and D. Short and N. South, ‘Protecting the Planet: A Proposal for a Law of Ecocide’, 59
Crime, Law and Social Change (2013) 251.

9 White R Transnational Environmental Crime — Towards and eco-global criminology Routledge
2001tp.2
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protection of the environment; criminal and humanitarian law
remain insufficient to prevent significant ecological harm.

Affirmative action is what is needed. History will judge our actions and
either praise us for our efforts of condemn us as having become:
‘accustomed in the most terrifying way to the actual fact of the menace (....)
so we are not just blind to the apocalypse (...) we are also deaf.’ 10

PART II
STANDING

2.1 Forum non convieniens and forum necessitates
To be able to preside over a case a court/tribunal must possess the power to
hear the subject matter.

It is a generally accepted principle that the country in which the human
rights abuse occurred has jurisdiction over a claim—this is the principle that
links harm and territoriality. The basis of this being a state’s jurisdiction
over all persons, property and activities that occur within its
boundaries/territory.

However, there has been a trend towards claims against multinational
companies initiated in the country that the corporation is incorporated or
domiciled. This type of claim relies on nationality as opposed to the
principle of territoriality. Claims in the home country as opposed to the host
country are complex and are only successful where it can be established that
a claim taken in the effected territory would not be more suitable.

The question as to which is the suitable forum, and which State should be
seized of a case, has led to the emergence of two doctrine; the doctrines of
forum non conveniens and forum necessitatis.

According to the forum non conveniens doctrine courts have the discretion
to grant a stay on proceedings despite a real and substantial connection
between the forum and the subject matter of the claim. Case law and
jurisprudence of Common Law courts!! have often granted stays in favour
of the forum in which the case may be ‘tried more suitably for the interests
of all the parties and the ends of justice’ 12

The basis of the legal doctrine of forum necessitatis is fairness. This is
manifested strongly through in the case law and jurisprudence in Civil Law
traditions. It allows a court to assert jurisdiction over a case even if the
standard conditions are not fully met so long as no other forum that is

10 The philosopher Giinther Anders has clearly denounced the reality of a total catastrophe see G.
Anders, , La menace nucléaire, éd. Du Rocher, 2006, p. 11.

11 The doctrine is mostly applied in common law traditions.

12 Spiliada Maritime Corporation v Cansulex [1987] AC 460 at 476.
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10

capable of providing a fair trial is reasonably available to the victim and
there is some connection between the forums.13

The doctrine of necessity embedded in Civil Law legal traditions is arguably
anchored in Article 6 of the European Convention on Human Rights which
Is a pivot in facilitating victim access to legal remedies according to the
Guiding Principles. It allows courts to accept a complaint for corporate
human rights abuses even if the standard conditions for jurisdiction are not
met— provided no other forum is available.14

An additional legal doctrine is the well-established concept of ordre public
(or public order). In private international law, the doctrine of ordre public
concerns the body of principles that underpin the operation of legal systems
in each state. To a certain extent, these underlying principles interact with
(and sometimes overlap) civil rights and human rights. A number of these
rights are defined at a supranational level granting states leeway for states
to consider the extent to which international principles of law are to be
allowed to influence the operation of law within their territories.

The international community has worked hard to produce harmonised
principles but are sometime faced with the prospect that a victim may not
get as fair a hearing in the state in which a human rights abuse occurred or
a lawsuit might produce a different result. These issues are resolved under
the systems of law known as ‘conflict of laws.’

So whether in the interests of justice (forum non conveniens) or because no
other available venue exists (forum necessitatis) or whether the venue that
exist would produce an inferior result (ordre public) there is a strong basis
for this Tribunal having standing. All three legal doctrine provide a fulcrum
to support granting locus standi (legal standing) to bring a claim before this
Tribunal.

Not that this Tribunal, which draws authority from global citizenry, would
need to concern its self with an artificial or overtly legalistic obstruction.

13 Nwapi C, Jurisdiction by necessity and the regulation of the transnational corporate actor’ (2014)
30 Utrecht Journal of International and European Law 24.
14 Article 6 of the European Convention on Human Rights
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PART I
COMPETENCE OF IMT

3.1 A citizens/ peoples tribunal

The International Monsanto Tribunal derives its legitimacy from its
transparent method of establishment and its mandate. All interested parties
have been invited to submit briefs related to the six questions the Tribunal
is asked to consider. The Tribunal will deliver an Advisory Opinion that is
fully informed, having heard legal argument and the evidence of victims who
can attest to Monsanto’s activities. This procedure is analogous to that
followed by the International Court of Justice under chapter IV of its Statute.
It its deliberations the Tribunal shall include an examination of the written
briefs submitted to the Tribunal complemented by testimonies of victims.

Whilst the International Monsanto Tribunal is not established by govern-
ment or State mechanisms, nor does it have any powers to issue binding
decisions, this is not an impediment to the courts competence.

The Tribunal is acting on the authority of global citizenry, its legitimacy
come from its international advisory function, and the authoritative opinion
it disseminates to the global community. The IMT operates under a direct
mandate from the people who are not objects of international law, but
subjects.

The IMT is not presenting itself as a substitute to courts established at
domestic level, who could receive claims against Monsanto, or of
mechanisms, such as the UN Working Group on Business and Human
Rights, set up at international level to inquire about the activities of
companies, but rather as an supranational tribunal vested with the authority
to hear a legal matter, where no other suitable forum exists.

This is what makes the IMT a unique enterprise, with few equivalents across
the world. The closest analogue is the Permanent Peoples Tribunal, which
also includes eminent lawyers in its composition. There are also
investigatory or quasi-judicial bodies in the formal UN system, such as
Commissions of Inquiry, Panels of Experts and Fact-Finding Missions,
appointed by the political bodies of the UN or the UN Secretary-General,
which may play a role judicial review.®

However, never in history, have claims involving environmental/ecological
harm come before an international tribunal. One of the reasons this
Tribunal has no precedent is that in international adjudications the parties
opt into or out of jurisdiction by means of:

a) ageneral acceptance of jurisdiction;
b) a specific treaty jurisdictional clause;

15 See, eg, the UN Human Rights Commission-appointed Commission of Inquiry on Libya: Human

Rights Council, Report of the International Commission of Inquiry on Libya, 19t sess, Agenda Item
4, UN Doc A/HRC/19/68 (2 March 2012); Report of the Secretary-General's Panel of on
Accountability in SriLanka, 31 March 2011,

<http://www.un.org/News/dh/infocus/Sri_Lanka/POE_Report_Full.pdf>; Human Rights Council,
Human Rights in Palestine and Other Occupied Arab Territories: Report of the United Nations Fact

Finding Mission on the Gaza Conflict, 12th sess, Agenda Item 7, UN Doc A/HRC/12/48 (25 September
2009). See also José E Alvarez, International Organizations as Law Makers (Oxford University Press,
2005
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c) aspecific agreement to refer an individual case for adjudication; or
d) the parties concerned all consent to the jurisdiction of the relevant
tribunal in relation to their special case

It goes without saying that parties are slow to submit to binding intern-
ational adjudication where vital interests are concerned. In the case of
corporations they usually prefer a politically negotiated outcome. This
means that aggrieved parties, who consider resorting to adjudication as a
means of seeking legal redress have limited options. At present there is only
the possibility of a civil suit in a domestic court. Whilst the possibility of
injunctive or interim measures exists legal actions are usually protracted
and binding judicial decisions a rare. Many environmental matters never
make it into court, but rather result in negotiated settlements that are all too
often legally and politically advantageous to the defendant multinational
company. Why would they enter a court room if they could avoid it?

This is the exact reason Monsanto is unlikely to attend these proceedings.

Since the advent of the Alien Torts Act (US legislation) it has been possible
to scrutinise the human rights abuses of multinationals (provided they had
a parent company registered in US). 16 However even the most ardent
supporters of transnational human rights suits concede that “the direct
economic benefit to individual plaintiffs has been limited [and] [flew Alien
Tort Statute plaintiffs have received monetary compensation from their
perpetrators.”l’

Scholars who have extensively studied the cases where human rights claims
have been pursued under the ATS and have concluded that it is not a fertile
fora for good case law, given the lack of enforcement with respect to
judgments and the high dismissal rate.18

In a more perfect world, none of these human rights victims would
have chosen to file civil lawsuits in the United States. But the
combined efforts of international and domestic legal systems offer
very little in the way of enforcement or compensation to them or
others like them around the world. More importantly, civil
litigation in their home countries and criminal prosecution of those
responsible are both clearly impossible.19

Usually citizens Tribunals are organised on ad hoc basis and made
pronouncements on the applicability of existing international law to the
legal situations that have been brought before them. Whether composed
entirely of jurists or a mixture of jurists and other prominent intellectuals
or highly respected international figures, citizens tribunals have engaged in
formal, public deliberative process, in which evidence is placed before the
Tribunal and is the subject of a reasoned conclusion on the compatibility of
the actions of those ‘indicted’ or ‘charged’ with violations of international

16 In 1979, the first successful transnational human rights case was filed under a little known part of
the U.S. Code called the Alien Tort Statute (ATS), which entitles aliens to civil damages for violations
of the law of nations

"Roxanna Altholz, Chronicle of a Death Foretold: The Future of U.S. Human Rights Litigation
Post-Kiobel, 102 CALIF. L. REV. 1495, 1501 (2014) at 1500 & n.24, 1501 & n.25

18 Cortelyou C. Kenney Measuring Transnational Human Rights Fordham Law Review (2015) Vol 84,
p1053 at 1113.

19 Beth Stephens, Taking Pride in International Human Rights Litigation, 2 CHI. J. INT'L L. 485, 486
(2001) (discussing the reasons human rights victims filed in the United States, including both
substantive and procedural advantages of the U.S. legal system over those of foreign nations.)
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law.

While the pronouncements of this tribunal will not have any ‘official’ legal
force, tribunals such as the present IMT find their legitimacy in their ability
to mobilise consensus about the actions of a primary international law
actor—in this case Monsanto—through the impact on public opinion. What
separates the IMT from a politicised ‘show trial’ is the stature, integrity and
expertise of its members (who act on behalf of the global citizenry) are
committed to an impartial process of evaluating evidence through reasoned
and fair-minded deliberations devoid of considerations of realpolitik.

This Tribunal is an example of a broader phenomenon of international
peoples’ tribunals which have a substantial history, especially over the last
60 years. This Tribunal like others of its type shares familiar features such
as the application of orthodox international law standards, the deliberative
public process of consideration of evidence, and the adoption of reasoned
conclusions.

While this Tribunal lacks state authorisation or endorsement— the flip side-
is that peoples’ tribunals can fulfil a role that state authorized courts cannot.
That is to say, they may be regarded as a fore-runner to official courts that
mobilise States to fill an identified ‘gap’ in the international legal system.
This Tribunal serves a precise function— an international adjudicative
procedure where no such avenue exists.

The first major international peoples’ tribunal of the post-World War 11 era
was the Russell Tribunal established by Bertrand Russell and colleagues in
order to inquire into the conduct of the war in Vietham by the US and its
allies.  The Russell Tribunal followed on from the legacy of the
International Military Tribunals at Nuremberg and Tokyo that was being
submerged under geo-political considerations. Jean-Paul Sartre, one of the
organisers and members of the Tribunal, wrote:

Why did we appoint ourselves? For the precise reason that no one
else did it. Governments or peoples could have done it. But
governments want to retain the ability to commit war crimes
without running the risk of being judged; they are therefore not
about to set up an international body responsible for judging them.
As for the people, save in time of revolution they do not appoint
tribunals; therefore they could not appoint us.2

Although it was much criticised, the Tribunal provided an important model
for future tribunals and also collected a significant amount of document-
ation, which brought to public notice events that might otherwise not have
been revealed to the West.

20 See John Duffett (ed), Against the Crime of Silence: Proceedings of the International War Crimes
Tribunal (Simon & Schuster, 1970); Peter Limqueco and Peter Weiss (eds), Prevent the Crime of
Silence: Reports from the Sessions of the International War Crimes Tribunal founded by Bertrand
Russell (Allen Lane, 1971); The proceedings of the First Russell Tribunal can also be found at ‘War
Crimes Tribunal’ on A Vietnamese- American Experience http://tuantran.noblogs.org/war-crimes-
tribunal.

21 peter Limqueco and Peter Weiss (eds), Prevent the Crime of Silence: Reports from the Sessions of
the International War Crimes Tribunal founded by Bertrand Russell (Allen Lane, 1971)
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Professor Richard Falk avers:

The Russell Tribunal may not have been ‘legal’ as understood from
conventional governmental perspectives, but it was ‘legitimate’ in
responding to double standards, by calling attention to massive
crimes and dangerous criminals who otherwise enjoy a free pass,
and by providing a reliable and comprehensive narrative account
of criminal patterns of wrongdoing that destroy or disrupt the
lives of entire societies and millions of people. As it happens, these
societal initiatives require a great effort, and only occur where the
criminality seems severe and extreme, and where a geopolitical
mobilisation precludes inquiry by established institutions of
criminal law.22

So whilst it may be seen as a symbolic exercise (in some ways it is). However
civil society has over the decades been an active participant and contributor
to the development, and fleshing out, of peripherally contested aspects of
international law.

3.2 No other suitable forum

It is precisely because it sits outside of the state endorsed and controlled
judicial arena that this Tribunal can regard itself as a precursor to an official
court or tribunal. The IMT Tribunal stands to be a significant vanguard in
providing a forum for new conversations in a campaign to compel states to
re-assess the need for a criminal enforcement mechanisms for
environmental crime, while simultaneously sending a warning to
corporations that business activity is not neutral activity.

This Tribunal should not be dismissed as an example of ‘a motley collection
of vigilantes’23  The work of this Tribunal can be seen as both a
complements to state-based mechanisms and an alternative pathway that
bridges the gap between established domestic case law and case law on
criminality of corporations by linking the doctrines and principles to those
that exist currently and putatively to international law.

Louis Bickford refers to three functions that unofficial truth projects (in
which category he would place this tribunals):

a) as areplacement for an official body,
b) as a precursor to such a commission, and
c) asacomplement to such a body.

There is one exception whilst t